103D CoNGRESS . REPORT
Ist Session ] HOUSE OF REPRESENTATIVES { 103-200

NATIONAL DEFENSE AUTHORIZATION ACT
FOR FISCAL YEAR 1994

REPORT
OF THE

COMMITTEE ON ARMED SERVICES
HOUSE OF REPRESENTATIVES

ON
H.R. 2401

together with
ADDITIONAL AND DISSENTING VIEWS

Uncluding cost estimate of the Congressionsl Budget Officc]

JuLy 30, 1993.—Committed to the Commitlee of the Whole House on
the State ef the Union and ordered to be printed

L.8, GOVERNMENT PRINTING OFFICE
63-856 MC WASITINGTON : 1993




287

the Secretary of Defense to issue new regulations implementing the
policies no later than 90 days after enactment of this act,

The committee believes that military service is a unique calling
that has no counterpart in civilian society, and the primary pur-

must remain paramount over the desires of a single individual or
group. The committee further concludes that combat capability is
unalterably tied to the ability of the armed forces to foster mutual
trust and confidence among service members; to ensure integrity of

public acceptability of military service: and to prevent breaches of

securi(tiy.
Guided by those views, and based on an extensive hearing
record, as well as a full consideration of the extended public debate

Specifically, this section would require commanders to initiate
separation proceedings if one or more of the following criteria were
met: (1) the service member has engaged in, solicited another to en-
gage n, or attempted to engage in a homosexual act or acts; (2) the
member has married or attempted to marry a person of the same

sex; or (3) the service member has made either a verbal or non-

the past and is likely to again en age in homosexual conduct and,
furthermore, is rational, reasonable and reliable evidence of a de-
sire and propensity to engage in homosexual acts,

The committee interpretation that statements as a basis for sep-
aration include non-verbal statements reflects extended testimony
that certain conduct, behavior, or other manifestations, not involv-
ing speech, by a service member could communicate to a reasonable
person that the service member was a homosexual, as defined by
this section. Whether or fiet a non-verbal statement, in fact, is
grounds for separation, or serves Just as a basis for beginning an
inquiry, is dependent upon the totality of the circumstances, One
non-verbal statement in and of itself could be grounds for separa-
tion. Similarly, it might require several non-verbal statements—in.
dicating a pattern of behavior—to communicate to a reasonable
person that the service member was a homosexual. The committee
believes that commanders, NCOs and others in authority are the
persons best able to judge the impact such non-verbal statements
would have on unit cohesion, morale, and good order and discipline:
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and they should retain the discretion to take whatever action is ap-
pr%%nate under the circumstances.
.18 section would provide that the service member facing sepa-

of the evidence.

The committee Trecognizes that some individuals may make state-
ments or gngage. In certain conduct in an effort, to avoid their legiti-
mate service obligations. This section would allow retention of such
members if the member engaged in the conduct or made the state-
ments for the purpose of avoicgling Or terminating service and sepa-

ration would not b_e in the be_st Interest of the armed forces. Far-

t ] TS upon entry
into service, and periodically thereafter, regarding the applicable
laws and regulations governin sexual conduct by members of the
armed forces, including the policies regarding homosexuag] conduct,

This section would alse express the sense of Congress that the
Secretary of Defense has the discretion to continue the practice, es-

tablished by the interim DOD policy of January 29, 1993, of not

H

have been numerous recommendations to create an environment in
the military that would allow a homosexual to serve discreetly, and
to prevent or limit military authorities from intruding into that
area of discretion. Such recommendations usually took one of the
following forms:

{1} Prescribing places and circumstances, so-called
“zones of privac " where homosexual activity by service
members would be acceptable, For example, on- post activ-
ity u{oblilld be prohibited, but, off-post conduct would be per-
missible.
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289 the evidence or information in the administrative separation pro-
ceeding, . . he depart.
(2 Restricting in Jegner or another the authority The committee also heard a recommendation that the p

ane
of the commander, the NCO, or th

e military criminal. in. ('t"e“t should, as a matter of policy, enﬁirce rfgehgﬂfgxa?:dfrlg
vestigator to inquire into or Nvestigate the sexual conduct Military Justice equally on lieteroidexléa Siaiions should be admin.
of service members. For example, one recommendation was committee believes that all ﬂll ¢s and r ,g}‘:e urpose of military law
that military officials could not, at any time or under an istered in a fair and impartial manner. P

’ - i to provide for both discipline and justice. As the tfes(fi}m?’gg ;er;
. | ceived by the committee from a panel of legal experts in lt(l:aa °d, an
“equal application” enforcement requirement could clause g efer-
ral of government prosecution of legitimate crimina fcsjilses tz av.
ing the government subject to challenges based on a aihure lfnn et
artificial quotas and goals. Thetco_mng}ttee be(;;:;%ﬁirgeai’isolll;tions

lity is neither conducive o justice nor .

Egiﬂteu%nti)f(brm Code of Military Justice ought to be pr(ésecutiedet:lr;
their individual merits, without an effort to compel the depar mt'ﬁ-
to equalize prosecutions among groups of people, offenses, or arti

(3) Attempting to define the parameters for military ay-
thorities as to what constituted credible evidence or indica-
ttons of hompsexua] activity or conduet. For_ example, in

ever, seein%'l 8 service member visit a gay bar and engage

n some other avert homosexual act would constitute he-
mosexual activit

cially comparative categories. matter
With regard to such recommendations, the committee concluded - The committee believes that th? de%?;tigsgto?}l?;l%lﬁioim Code
that any effort to Create—as a matter of olicy—a sanctuary in the of policy, Investigate andfp]-osemé ?n:q artial manner, regardless of
military where homosexuals could serve discreetly and still be sub- of Military Justice in a aﬁrtan ug] is involved. The committee
Ject to separation for proscribed conduct would be g policy inimica) whether a homosexual or efe{}?seéniform Code of Military Justice
to unit cohesion, morale welfare and discipline, unenforceable in also believes that Vm[atwng Orose ted on their individual merits,
the field, and open to legal challenge. For these reasons, the com- should be investigated an Pr?ssﬁu department to equalize inves.
mittee would neither Testrict the authority of commanders, NCQOs with no requirement to compel the epf eople, offenses, or artifi-
or other military authorities regarding homosexuals, nor create any tigations or prosecutions among groups of people, ’

special prerogatives for homosexuals, The committee expects the

cially comparative categories.
Secretary of Defense to follow the committee lead in deve oping di-

YORE 3 i PROFICIENCY PAY
rectives and regulations implementing this section, SECTION 576—FOREIGN LANGUAGE PR tevel
€ committee also hear assertions that military personnel had This section would require the Secretary of Defense to develop

abused their authority by conducting so-called “witch-hunts” to fer. and carry out a test program for improving foreign language pl'lod‘
ret out homosexuals. Although the committee believes that alf ficiency in the Department of Defense. The test program wou
abuses of authority by commanders and others should he punished crency luating changes in the management of the foreign lan-
under existing laws and regulations, the committee also believeg focus on ef\fa_u gm am recommended in a June, 1993 report 13{5’
that commanders, NCOs and others in the military chain of com. guage pro 1clen;:y fPDggense Inspector General and the Sixth Quad-
mand charged with maintaining the military ca ability, unit cohe- the Departmen ?‘M']’t Compensation. The test program would
sion. and morale, welfare an discipline of tgeir or’ganizations renlm;] Revﬁ:;]?lati(;n] gyadjusfments in compensation, including
should have great discretjon as to what constitutes sufficient infor. foreior L oficiency pay for active and reserve component
mation to begin an inquiry or questioning of & subordinate ahount foreign language pl.1' yt nd reenlistment bonuses, and special
behavior or actions that could have an impact on unit cohesion, mo- personnel, argr?{ e: istment a '
rale, welfare and discipline, duty assignme efgl y%i eement in the Department of Defense and

Similarly, the committee found no reason to impose guidelines as There is gﬁn s of %ﬂe Committee on Armed Services and the
to when or on what basis a military criminal investigative organi- among member t Select Committee on Intelligence concerning the
zation should become involved in Inquiring into homosexual con- House Permanen fores language proficiency in the department.
duct. The committee notes that most discharges for homosexuality need to increase ouﬁ?be intended to demonstrate the best ways
historically have been the result of an administrative process, and The test pr?_lg'rag} “;;ive
that eriminal investigative forces are limited. As a result, the com- to achieve the objective.
mittee believes that the most efficient use of limited resources ITEM OF SPE4IAL INTEREST
would be to focus them on clearly criminal activity and not to dj- AVY
vert them unnecessarily to cases tfha}tl. initially appear to be headed CREATION OF AN ENVIRONMENTAL OFFICER POSITION FOR THE N
for administrative proceedings. If, Owever, at any time a com- ) . . ; 1 program to
mander has reason to be]ievé‘r that criminal activity has occurred, The Navy is aggressively puli's e ?\r?tﬁn;;{ogrg?igﬁlg lagt:s and
nothing in this section would prevent the uge of criminal investiga- ensure that they are in compli rfient. Their objectives are to re-
tive elements. Similarly, if a°criminal investigation turns up evi- regulations regarding the enviro .
dence or information that could be used in an administrative sepa-

ration proceeding, nothing in this policy would preclude the use of



